


‘THE CENTRAL 


|_Aw JOURNAL 





Hon. JOHN F. DILLON, Editor. 
S. D. THOMPSON, Ass’t Editor. 


ST. LOUIS, THURSDAY, JUNE 11, 1874. 


SUBSCRIPTION : 
$8 PER ANNUM, in Advance 





For the case of N. A. Life Ins. Co. v. Wilson, which we 
publish in this number, and the interesting note appended 
thereto, we are indebted to our Boston contributor, Henry N. 
Sheldon, Esq. 





The Prejudice against Lawyers. 

The Albany Law Journal says: ‘‘The Milwaukee Journal 
of Commerce, having published a double-leaded editorial on 
the subject of ‘too much lawyer’ element in the government, 
in which the lawyer was represented as an embodiment of 
corruptibility, self-debasement and cupidity, Mr. J. A. Cart- 
right, of Nashville, writes to that journal a very vigorous and 
straight forward letter, calling attention, among other things, 
to the fact that lawyers have occupied more positions of hon- 
or and emolument in our government than any other class of 
people, and, taking into consideration the advantage and op- 
portunities for fraud and dishonesty, have, as aclass, come out 
with clean hands and /ess money. It might be an interesting 
and profitable task for some of these editors, who are so fond 
of assailing the legal profession, to make a list of the embez- 
zlers of public and private moneys and the defrauders of the 
government during the past few years, and note how many of 
them are lawyers.” 

Although the prejudice against lawyers has seized upon 
minds eminent in other walks of life, yet it is in truth a vulgar 
and ignorant prejudice ; and the fact that learned men (we 
do not speak of the Wisconsin editor) have sometimes fallen 
into it, serves only to show that learning has its bigotry no 
less than ignorance. ‘Those of the masses whom this preju- 
dice possesses most intensely have generally the justest foun- 
dation for it; for, following the natural disposition of the 
human mind to generalize, they naturally judge a// lawyers 
by those with whom necessity has generally thrown them in 
contact—by the pettifogger and police-court shyster who have 
generally represented them in the transaction of ¢heir legal 
business. On the other hand, it may be claimed, to the eter- 
nal honor of our profession, that it has never been held in as 
great abhorrence by any class of men as by the military tyrants 
who, by the wanton exercise of arbitrary power, have subdued 
at once the liberties and the laws of mankind. Gibbon has 
shown us two striking examples of this in the fate of those two 
great fathers of the civil law, Papinian and Ulpian. ‘‘ During 
the last seven years of Severus,’’ says the great historian, ‘‘ he 
[ Papinian ] had exercised the most important offices of the state, 
and, by his salutary influence, guided the emperor’s steps in 
the paths of justice and moderation. In full assurance of his 
virtues and abilities, Severus, on his death-bed, had conjured 
him to watch over the prosperity and unity of the imperial 
family. The honest labors of Papinian served only to inflame 
the hatred which Caracalla had already conceived against his 
father’s minister. After the murder of Geta, the prefect 
was commanded to exert the powers of his skill and eloquence 
in a studious apology for that atrocious deed. The philo- 
sophic Seneca had condescended to compose a similar epistle 
to the senate, in the name of the son and assassin of Agrip- 
pina, ‘ That it was easier to commit than to justify parricide,’ 





was the glorious reply of Papinian, who did not hesitate between 
the loss of life and that of honor. Such intrepid virtue, 
which had escaped pure and unsullied from the intrigues of 
courts, the habits of business, and the arts of his profession, 
reflects more lustre on the memory of Papinian than all his 
great employments, his numerous writings, and the superior 
reputation as a lawyer which he has preserved through every 
age of the Roman jurisprudence.’’ The assassination by the 
the Przetorian rabble of the great Ulpian, whose only crime had 
been upholding the laws against the encroachments of a licen- 
tious soldiery, is thus related (though perhaps with some in- 
accuracy) by the same hand: ‘‘ Their prefeet, the wise 
Ulpian, was the friend of the laws and of the people ; he was 
considered as the enemy of the soldiers, and to his pernicious 
counsel every scheme of reformation was imputed. Some tri- 
fling accident blew up their discontent into a furious mutiny ; 
and a civil war raged during three days in Rome, whilst the 
life of that excellent minister was defended by the grateful 
people. Terrified at length by the sight of some houses in 
flames, and by the threats of a general conflagration, the peo- 
ple yielded with a sigh, and left the virtuous but unfortunate 
Ulpian to his fate. He was pursued into the imperial palace 
and massacred at the feet of his master, who vainly strove 
to cover him with the purple and to obtain his pardon from 
the inexorable soldiers.”’ 

Whilst the members of that other great profession, divinity, 
can claim no such honor ; whilst the priest has been in every 
age the willing tool and coadjutor of the tyrant; whilst the 
terrors of superstition and the power of the sword have gone 
hand in hand in the enslavement and degradation of man- 
kind ; and whilst it must be confessed that lawyers have often 
been the subservient tools of tyrants, yet in the main the 
legal profession has exerted its great influence on the side of 
liberty and civil order. The judges of England have so 
hedged about with barriers and restrictions the prerogatives of 
the British crown, that the sovereign of those islands is a sov- 
ereign only in name. And in our own time and country, al- 
though there have been instances where the judiciary has 
been prostituted to base and partisan purposes, yet in the 
main the influence of the bar and the functions of the bench 
have been exerted to alleviate the miseries consequent upon a 
great civil war ; to prevent any judicial massacres for treason ; to 
allay an impending threat of wholesale confiscation ; to arrest 
the operation of ex fost facto laws passed by heated and par- 
tisan legislatures ; to uphold the guaranties of the constitu- 
tion, and to stay the encroachments of the military power. 

It scarcely needs arguments to prove that neither civiliza- 
tion nor public order can exist without lawyers. The old saw 
about the jack of all trades being good in none, is familiar to 
every one. Noscience, no system of knowledge—not even 
the knowledge of a trade—can be perpetuated without the ex- 
istence of a separate class of minds devoted exclusively to the 
study and cultivation of that science or trade. Law being 
necessary to society, lawyers are equally so; for without law- 
yers the law must perish, as the Roman juwisprudence per- 
ished during the night of the middle ages. The talk of dis- 
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establishing lawyers, then, is the idlest gabble. 


If it were | made, and fortified by a citation of the cases, that we do not 


possible to turn all the lawyers out of the legislatures and send doubt that there must have been substantial truth in it. 
the last one down from the judgment-seat, and to install farm- | The writer above alluded to also charged that the Supreme 


ers, mechanics and merchants exclusively in their stead, the | Court of Tennessee overrules itself from session to session. 
rights of life and property would become as uncertain as the | He says: 
whim of each ignorant legislature or magistrate, and society | 


would be resolved into anarchy. We are in favor of dises- 
tablishing the kind of lawyers to which the Wisconsin editor 
may have referred—the shyster, the betrayer of clients, and 
the plunderer of the widow and orphan ; but every member 
of society is interested in upholding the honest and diligent 
lawyer, for by doing so he upholds the law itself. 





The Supreme Court of Iowa—Its “‘ Inner Temple”’ 
Practice. 

Subjoined we print the material part of a very interesting 
article under the above title in the Western Jurist for May, 
written, no doubt, by Chief Justice CoLk. A Missouri cor- 
respondent, in calling our attention to this article, writes that 
it would seem that the judges of the Supreme Court of Mis- 
souri do not consult with reference to the causes heard by 


them until the opinions of the judges to whom causes have | 


been assigned have been written. We have no means of 
knowing the manner In which the judges of the Supreme 
Court of Missouri prepare their opinions ; and it would be 
obviously improper for us to make any suggestions to them, 
or to any other court, on the subject, unless it were to com- 
mend to their attention the manner pursued by the Supreme 
Court of Iowa. If we were called upon to name in the or- 
der of their importance the four causes which contribute most 
to give character and standing to the labors of a court of last 
resort, we should name first, the ability, learning and indus- 
try of the judges themselves ; secondly, the manner in which 
they prepare their opinions ; thirdly, the assistance afforded 
them by an able and upright bar; and lastly, the manner in 
which the decisions are reported. Next to the ability of the 
judges of that court themselves, we believe that the high 
character which the reports of the Supreme Court of lowa 
have attained throughout the country is chiefly due to the 
severe and laborious habits of the judges in arguing and de- 
termining every cause in consultation before the opinion is 
written. The evil of the other mode is said to have been 
strikingly filustrated by the present Supreme Court of Ten- 
nessee. This court consists of six judges, and they are em- 
powered by law, when their docket is crowded, to sit in two 
sections, but are required to consult together upon each case 
before determining it. This, it seems, they sometimes neg- 
lected to do; and the evil of the habit practiced by judges to 
whom causes were assigned, of writing their opinions before 
there had been a consultation, did not alarm the bar until 
one section began to overrule the other! And then the bar, 
instead of making a respectful and united representation to 
the court in regard to the matter, contented themselves with 
. anonymous communications made by one or two of their mem- 
bers in the newspapers. Although we have been obliged to 
take the above statement from one of those anonymous com- 
munications, written ever the signature of ‘‘ REFoRM,’’ in the 
Memphis Avalanche of December 28, 1873, yet we happen to 
know that the writer stands exceptionally high, both as a law- 
yer and a gentleman ; and: besides, the charge is so specifically 





‘* There have been four decisions on the effect of the comp- 


| troller’s statement upon the accounts of tax collectors, the 





| question being a single one, to-wit, whether such statement 


was conclusive or frima facie against a collector when sued 
at the instance of the state. Now, one would suppose that 
there could hardly be a moment for hesitation on the subject. 


| An abitrary rule, that the statement of the comptroller should 
| be infallible, conclusive, and bind the collector against the 


truth, to a liability he has not incurred, would seem to be so 
monstrous that common sense would shrink from the supposi- 
tion that such could be law. 


‘* Nevertheless, in the archives of the supreme court of this 
state there are two decisions ruling the statement to be con- 
clusive, and two ruling it to be prima facie. If these four de- 
cisions were converted into a team of horses, drawing the car 
of justice, two of them would appear to be jet black and two 
of them milk white, yet all foaled of the same ancestors. If 
this would be a curiosity in ‘animated nature,’ what must it 
be in the science of judicature? When like—that is, reason 
and law—is said to produce like, that is, justice and equity, 
here there is a case where the court has overruled itself three 
different times on one naked question of law, and with unan- 
imity each time, within a few sessions. Now if a real ‘ law- 
yer,’ following these decisions, were to undertake to practice 
the old and established rule, ‘stare decisis,’ he would have 
to stand on his head and heels at the same time—a curious 
posture for a well-balanced ‘ lawyer ’—and even in that at- 
titude he would not be sure of alien, as the court at the next 
session might reverse the entire position.”’ 

As we suggested before, it would be obviously improper for 
a single writer to presume to make suggestious to a court of 
last resort upon so delicate a subject. But while this is so, we 
think there is little doubt that the bar in its united capacity, 
either through a bar association or otherwise, may without im- 
propriety do so. ‘There can be no department of practice in 
the appellate tribunals in which the bar have a deeper inter- 
est. What advocate can feel safe in submitting the rights of 
his client to such a court ona printed brief—and many causes 
must be so submitted from want of time to argue them orally 
—when he knows that his argument may never be read by 
more than a single judge? And has not every litigant aright 
to demand that before his rights shall be finally passed upon, 
the machinery which the law has provided shall be exerted in 
the most effective manner in order to attain justice and dimin- 
ish the probabilities of error ? 

But to the article from the Western Jurist : 

‘* Under the present rules of practice in the Supreme Court 
of Iowa, the printed abstracts of the records and the briefs of 
counsel are required to be filed a certain number of days be- 
fore the term, and before the day the causes are set for hear- 
ing. This is for the purpose of enabling the judges té obtain 
the abstracts and briefs in advance of the argument of the 
cause at bar, in order to enable them the better to compre- 
hend and understand the arguments of counsel when and as 
they are made. ‘The effort is made to read the abstracts al- 
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ways in advance of the argument ; but by reason of the fail- 


ure of counsel to file the abstracts in time, or by reason of the | 
| the vacations, and it will be manifest, therefore, that the most 


large records, or the large number of records filed, it is some- 
times impracticable to have them read before the hearing. 

‘* But however this may be in any particular case, the causes 
are always placed by the clerk upon the submission docket, of 
which each judge has a copy in the order of their submission. 
Each judge by himself reads every abstract and argument 
either before or after submission, and makes a memorandum 
upon his submission docket of the points involved in the case, 
and of his individual views thereon, and also of the result 
either of affirmance or reversal which, in his opinion, should 





follow. This reading is usually done before the meeting of 
the court in the morning, or after the adjournment of the con- | 
sultation in the evening. After the records and arguments are | 
thus read and examined by each judge, there is a meeting of | 
all the judges for consultation upon them. These meetings are | 
usually held every afternoon from two till six o’clock during | 
the sessions of the court. The judges there in regular order | 

state each a case as his reading has enabled him to understand | 
it, and also states his views upon each point involved, and the | 
ultimate determination, either to affirm or reverse, which he 
would make of the cause. Each of the other judges, in turn, 
then states his views and his opinion of the proper result. If 
all are agreed, that ends the consultation upon that case. If 
there is a difference of understanding respecting the facts, the 
abstracts and arguments are always at hand and are consulted 
to settle that difference. If there is a difference of views as 
to the law, the authorities are examined. Sometimes it Hap- 
pens that a day or two, or more, are taken by one or all of the 
judges to examine the law. But the case is fully settled by 
all before any opinion is written in any case. 

“* After the decision of the cause it is assigned to one of the 
judges to prepare the opinion in accordance with the result 
reached in the consultation, and it is an invariable rule that 
each judge shall take every fourth cause in the order it stands 
upon the submission docket. This rule is so uniformly and 
strictly adhered to that if one of the judges happens to differ 
with the majority as to the result of the cause, he must and 
does nevertheless write the opinion for the majority 
and also his dissent from it. This will account for several 
such opinions, which are really anomalous, to be found in the 
Iowa reports. 





‘« If it happens that time is taken to examine the law in any 
case, and the consultation passes to the next case in order, 
nevertheless this case, in which time is thus taken, is then reg- 
ularly assigned, but no opinion is to be written until the con- 
sultation is concluded and the result settled by a majority of 
the judges. So that no judge has any choice or knowledge of 
the cases in which he is to write opinions. It all depends upon 
the order of their submission. Ordinarily the causes submit- 
ted at a term are decided in consultation before adjournment. 
But if for any cause they are not, they are settled by corres- 
pondence or at the succeeding session. 

“* It will be seen from the order of the business during term 
time—the forenoon being occupied by the session of the 
court for the purpose of hearing arguments and receiving sub- 
mission of causes; the afternoon in consultation, and the nights 
and mornings in reading abstracts—that all the time of the 





judges during the terms is fully occupied, and that it is there- 


fore impracticable to prepare any opinions in the cases at the 
term of their submission. This work has to be done during 


laborious duty of the judges of the supreme court is to be 
discharged during what is called vacation. 

** As the court convenes at the succeeding term, the opin- 
ions prepared in the causes submitted at the previous term are 
read to all the judges at their afternoon meetings for consul- 
tation. If the reasoning of the opinion is satisfactory it is 
approved, but if #here are objections to it for its reasons, or 
because the language of it is too broad or is susceptible of 
misconstruction or misapplication, it is corrected or modified 
so as to harmonize the views of all if possible. When it is set- 
tled in its law and language, it is announced as the opinion of 
the court and becomes the law-of the case. If a petition fer 
a rehearing is filed by either party it is read separately by each 
of the four judges, and if serious doubts of the correctness of 
| the opinion announced in the case is entertained by any two 
of the judges, a reply to the petition is ordered ora rehearing 
_in full is granted. If another opinion becomes necessary, it 
is prepared by the judge to whom the case may fall in its reg- 
ular order as entered again upon the submission docket. 

‘* This method of disposing of the business of the court, 
while perhaps it is the most laborious for the judges, has been 
found the most satisfactory of any ever adopted by the court, 
because it secures the careful examination and actual individ- 
ual approval of each case by each of the four judges.”’ 





The Right to Keep and Bear Arms for Private 
and Public Defence. 
[CONTINUED. ] 

3. A third question is, whether the natural right of self- 
defence will under any circumstances justify the carrying of a 
particular weapon, and in a particular manner, when such car- 
rying is forbidden by statute. ‘‘ In reason,’’ says Mr. Bishop, 
‘* there may be circumstances in which the right of self-defence 
will justify the carrying of a concealed weapon for the pur- 
pose ; and should such a case arise (and it must be an extreme 
one, out of the ordinary course of things, or it could not arise), 
doubtless this should be held to be an exception, engrafted by 
the common law upon the general terms of the statute.’’ Bish. 
Stat. Crimes, § 789. This view would seem to be entirdy con- 
sistent with reason, and unavoidable. When we reflect on the 
question of what is termed the right of self-defence, we shall 
see that it is a most comprehensive right; that it is one and 
the same thing with the right to “life, liberty and the pursuit 
of happiness,’’ which our fathers asserted in the Declaration of 
Independence. It would seem to follow from what has been 
said upon the subject by various writers that while society 
may regulate this right of self-defence so as to promote the 
safety and good of its members, yet any law which should 
attempt to take it away, or materially abridge it, would be the 
grossest and most odious form of tyranny. Thus, Sir Michael 
Foster says: ‘‘ The right of self-defence in these cases [cases of 
felonious attacks upon person, habitation, or property] i 
founded in the law of nature, and is not, sor can be, super- 
seded by any law ofsociety ; for, before societies were formed, 
* * * the right of self-defence resided in individuals; it 
could not reside elsewhere ; and since, in cases of necessity, 
individuals incorporated into society cannot resort for protec- 
tion to the law of society, that law with great propriety and 
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strict justice, considereth them as still in that instance under | sonad/e grounds for apprehension. 


the protection of the law of nature.’’ (Foster Crown Law, 
273-4. Seealso 2 Rutherforth’s Institutes, ch. 16; Grotius’ 
De Jure Belli et Pacis, \ib. 2 cap. 1; Gray v. Coombs, 7 J. 
J. Marshall, 478; Isaacs v. State, 25 Tex. 174; Com. v. Ri- 
ley, Thacher’s Crim. Cas. 471 ; United States v. Holmes, 1 
Wallace, Jr. 1.) It is within common experience that there 
are circumstances under which to disarm a citizen would be to 
leave his life at the mercy of a treacherous and plotting en- 
emy. If sucha state of facts were clearly proven, it is ob- 
vious that it would be contrary to all our notions of right and 
justice to punish the carrying of arms, although it may have 
infringed the letter of some statute. To do so would be to 
make the law what it never was intended to be, an instrument 
of cruelty and injustice. Such a case might clearly be said to 
fall within that class of cases in which the previously existing 
common law interpolates exceptions upon subsequently en- 
acted statutes. See Bish. Stat. Crimes, §§ 7, 123, 131, 141, 
351-359, 362, 789. 

Turning to the adjudications, we find it declared in one 
case, under an Indiana statute, probably the same already 
cited (ante, 260), that ifa person, not being atraveller, carry 
a concealed weapon, he is guilty of an indictable offense, and 
his motive for carrying the weapon is immaterial. Walls v. 
The State, 7 Black. 572. A similar ruling was made in Cut- 
singer v. Commonwealth. 7 Bush. Ky. 362. But these cases 
do not help our enquiries, because the defendants did not 
claim to have carried the weapons for the purpose of defence 
against any threatened or impending injury, but, in one case, 
for the purpose of exhibiting it asa curiosity, and in the other, 
for the purpose of conveying it to another person. 

In Hopkins v. Commonwealth, 3 Bush, Ky. 480, there 
was sufficient proof that the defendant, on a certain day, car- 
ried a pistol concealed about his person, and the defendant 
attempted to excuse the act by proving that he had been shot 
at by strangers more than two years before, and that “for 
precautionary security of self-defence ’’ against a like attack, 
he had carried a pistol ever since. The court (RoBERTSON, 
J.) said: ‘‘ These facts were wholly irre/evant, as there was 
neither proof nor cause for apprehension of any such impend- 
ing danger; and, therefore, there was no error in refusing to 
admit another witness to the same facts.’’ 

' Another ground of error urged in the same case was that 
the court should not have given the following instruction; 
“If the jury believe from the evidence that the defendant 
* * * carried a pistol concealed about his person, and 
that he had no réasonadle ground to believe, and did not be- 
lieve, that his person was in danger of great bodily harm, 
they should punish him bya fine,’’ etc. To understand the 
force of this instruction, it should be observed that the Ken- 
tucky statute against carrying concealed weapons, in force at 
that time, made the carrying of such weapons lawful ‘‘ where 
the person has reasonadle grounds to believe that his person, or 
the person of some of his family, or his property, is in dan- 
ger from violence or crime.’’ 1 Stanton’s Code, p. 414. The 
defendant’s counsel insisted that the defendant was rightfully 
the best judge of the necessity or prudence of carrying a con- 
cealed pistol for self-defence, and was the only person who 
could know whether he in fact apprehended danger; and 
hence objected to so much of the instruction as required rea- 








The court, however, did 
not see the instruction in this light. Judge Roserrson said: 
‘* Were this erroneous, the salutary law against the pestilent 
and alarmingly prevalent habit among all classes, and espec- 
ially among young men and even boys, of wearing concealed 
arms, through false and cowardly pride, and through 
mock chivalry, might soon become practically a dead let- 
ter. A statute so beneficent, and so often and so easily 
evaded, should be vigilantly upheld. and stringently en- 
forced by the judiciary, for repressing a dishonorable and mis- 
chievous practice, which, licensed or unlicensed, leads almost 
daily to causeless homicides and disturbances, which would 
otherwise never be perpetrated ; and to that end, the accused 
should always be required to prove that he carried a concealed 
weapon only for the purpose of defending himself or family 
or property against an impending attack, reasonably appre- 
hended, and which, if attempted, would justify the use of 
some such means of defence. But the superfluous addition of 
the words, ‘and did not believe that his person was in dan- 
ger,’ relieves the instruction from the counsel’s criticism, and 
makes it more favorable to the appellant than he had a right 
to demand or expect.’’ Although this ruling was necessary 
in view of the terms of the Kentucky statute, yet it is thought 
that it would be the same on general principles; for it is in 
strict analogy with that numerous class of cases which makes 
the fears of @ reasonable man, and not the fears actually en- 
tertained, the test of the justification of the degree of force 
and kind of weapon employed in one’s defence. (Selfridge’s 
case, 1 Self-Defence Cases, 1; Sullivan’s case, ib. 65 ; Short- 
er’s case, ib. 258; and many others.) 

In one of the cases in Tennessee, already quoted, Andrews 
v. The State, 3 Heiskell, 165, 188, there are considerable dicta 


| . . - . 
on the question whether a man can defend himself against an 


indictment for carrying arms forbidden to be carried by law, 
by showing that he carried them in self-defence. While ad- 
mitting the question to be one of ‘‘ some little difficulty,’’ the 
learned judge who delivered the opinion of the court says: 
‘* The real question in such case, however, is not the right of 
self-defence, as seems to be supposed (for that is conceded by 
our law to its fullest extent), but the right to use weapons or 
select weapons for such defence, which the law forbids him to 
keep or carry. If this pleacould be allowed as to weapons 


| thus forbidden, it would amount to a denial of the right of 


the legislature to prohibit the keeping of such weapons; for if 
he may lawfully use them in self-defence, he may certainly 
provide them and keep them for such purpose, and thus the 
plea of right of self-defence will draw with it, necessarily, the 
right to keep and use everything for such purpose, however 
pernicious to the general interest or peace or quiet of the com- 
munity. Admitting the right of self-defence in its broadest 
sense, still, on sound principles, every good citizen is 
bound to yield his preference as to the means to be used, 
to the demands of the public good ; and where certaii weap- 
ons are forbidden to be kept or used by the law of the land, 
in order to the prevention of crime—a great public end—no 
man can be permitted to disregard this general end, and de- 
mand of the community the right, in order to gratify his 
whim or wilful desire, to use a particular weapon in his par- 
ticular self-defence. The law allows ample means of self-de- 
fence without the means which we have held may be right- 
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fully: proscribed by this statute. The object being to banish 
these weapons from the community by an absolute prohibition, 
for the prevention of crime, oe man’s particular safety, if such 
case could exist, ought te be allowed to defeat this end. Mu- 
tual sacrifice of individual rights is the bond of all social or- 
ganizations, and prompt and willing obedience to all laws 
passed for the general good is not only the duty, but the high- 
est interest of every man in the land. * * * We admit that | 
extreme cases may be put where the rule may work harshly, 
but this is the result of all general rules—that they may work 
harshly sometimes in individual cases. By our system, how- 
ever, allowing the attorney-general to enter a nolle prosegui 
with the assent of the court, there is but little danger of the 
law being enforced in any such cases to the detriment of any 
one; and if such case should occur, an application to execu- | 
tive clemency may fairly be presumed to be the remedy pro- | 
vided by the constitution to meet all such exigencies.’’ The | 
court, therefore, hold that the testimony tending to prove 
‘*that there was a set of men in the neighborhood of defend- 
ant during the time he carried his pistol and before, seeking 
the life of defendant,’’ was properly rejected, decause it did 
not appear what the character of the weapon was, and it may 
have been such a weapon as could not be properly carried at 
all, and if so, the testimony would be no defence to the in- 
dictment. 


Comparing the above with that part of this case | 
which was quoted on page 274 of our last number, it is | 
seen that it decides that a man may not, even in his necessary | 
defence, carry, either publicly or privately, a dirk, sword-cane, | 
Spanish stiletto, belt or pocket-pistol, but that he may carry such 

arms for his private defence as are adapted to the equipment 
of the soldier. Much as we respect the general views of the | 
learned judge and the commendable desire to promote peace 

and,public order which his opinion manifests, yet we do not 

think that either his reasoning or his conclusion on this par- 

ticular branch of the question can be commended. It en- | 
tirely confounds the right of arming one’s self for private de 
fence against a threatened danger, with the policy of the con- 
stitution of Tennessee, which guarantees the right of bearing 
certain arms in order to educate the citizen for military 
duty. It a citizen is obliged to perform a journey where he 
is in danger of being attacked by highwaymen, or by assassins 
who seek his life, he may, if he have the arms used by a mil- | 
itiaman, arm himself with them ;—we suppose he may even 
take a cannon along with him, if he have one. But if he 

have not, and cannot procure any of the weapons which are 

used in civilized warfare, he must go unarmed. Besides, in 
attempting to distinguish between the weapons which he may 
and may not use, the learned court descend into distinctions 
altogether too nice to be of any practical value. A belt or 
pocket-pistol may nét be worn, but a “‘ repeater’’ may. What 
is a large ‘‘ repeater’’ but a belt-pistol, and what is a small 
‘* repeater ’’ but a pocket-pistol ? According to these distinc- | 
tions, we suppose if the citizen have no other arms than an | 
old-fashioned ‘‘ pepper-box,’’ he must needs leave it at home | 
—to carry it to defend himself against the attack of a high- | 
wayman will be an indictable offence (and we don’t know but | 
it ought to be)—but he may lawfully carry a far more formid- | 
able and dangerous weapon—a cavalry-revolver, Colt or Rem- 
ington. Inshort, before he may lawfully take with him any 


weapon for his personal defence, he must debate and settle in 
4 
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‘his mind whether such a weapon would be appropriate to the 


equipment of a soldier, and if it would, he may lawfully carry 
it for the purpose of defending himself; utherwise not. That 
such conclusions do not commend themselves to reason, 
need scarcely to be suggested. Nor do we perceive any ground . 
for the distinction which the learned judge attempts to draw 
between the vigh¢ of self-defence and the means by which that 


right may be secured. If the means are prohibited or with- 


held, can any one say that the right is of any substantial 


value? We think that upon this branch of the case the views 


| of Judge NELSON, in his dissenting opinion, are much to be 
| 


preferred. ‘‘I hold,’’ said that learned judge, ‘‘ that when a 


‘man is really and truly endangered by a lawless assault, and 


the fierceness of the attack is such as to require immediate re- 
sistance in order to save his own life, he may defend himself 
with any weapon whatever, whether seized in the heat of con- 
flict, or carried for the purpose of self-defence.’’ 

In the principal Alabama case which we have already 
quoted, The State v. Reid, 1 Ala. 612, 619, the question, it 
will be remembered, arose on a constitutional provision which 
guaranteed the right to bear arms ‘‘ in defence of Aimse/f and 
the state.’’ The court thought that in view of that provision 
it would not be competent for the legislature to prohibit the 
wearing of arms openly, because ‘‘it is only when worn 
openly that they can be efficiently used for defence.’’ And 
they also say: ‘‘ We will not undertake to say that if in any 
case it should appear to be indispensable to the right of de- 
fence that arms should be carried concealed about the person, 
the act ‘to suppress the evil practice of carrying weapons se- 


_cretly’ should be so construed as to operate a prohibition in 


such case.’’ The right to bear arms when threatened with, or 
having good reason to apprehend an attack, or travelling or set- 
ting out on a journey, was subsequently recognized in Alabama 
by statute. Ala. Code, 1852, § 3274; Owen v. State, 31 
Ala. 388. 

In ‘Texas, as we have already seen (anfe, p. 274), it has 
been held within the power of the legislature to prohibit the 
carrying of all sad/ arms, notwithstanding a constitutional 


| provision similar to that of Alabama, guaranteeing the right 
| to carry arms for the defence of one’s se/f, as well as for the 


defence of the state. 

Such appears to be the unsatisfactory state of the authori- 
ties on this branch of the question. On the one hand, as 
long as the machinery which society has afforded for the fre- 
vention of private injuries remains in its present ineffective 
state, society cannot justly require the individual to surren- 


i der and lay aside the means of self-protection in seasons of 


personal danger; and it will be in vain that the laws of soci- 
ety denounce penalties against the citizen for arming himself 
when his life is menaced by the attacks of wild beasts, of high- 
waymen, or of dangerous and persevering enemies. On the 
other hand, the peace of society and the safety of peaceable 
citizens plead loudly for protection against the evils which re- 
sult from permitting other citizens to go armed with danger- 
ous weapons, and the utmost that the law can hope to do is to 
strike some sort of balance between these apparently conflict- 
ing rights. 
[TO BE CONTINUED.) 


—Ir is said that for the first time in the state of Tennessee there has 
been an escheat to the state. The case is that of an administrator of an 
estate in Weakley county, and the amount is $26.50. There have been a 
good many cheats against the state in Tennessee as well as elsewhere. 








[Number 24, 


288 CENTRAL LAW JOURNAL. 





Railway Regulation—Power to Compel the Union | road is in this state ; and we are not prepared now to say, asa 
_ Pacific Railroad Company, by Mandamus, to matter of law arising from statutes of which we take judicial no- 


Operate its Road as Required by Law. | tice, that it appears that in no event can this court obtain jurisdic- 
tion under the act of 1873 over the company to compel it to op- 


erate its road as required by law. If it were admitted or appeared 
that no part of the road was in the district, and that the company 
had no principal place of business therein, we might have the 
data, perhaps, to decide whether in any event this court could ac- 
quire jurisdiction over it. Under the circumstances we reserve 
the question as to jurisdiction, until we see whether the company 
appears, or until the character of the service of the writ upon itis 
known tous. 

Whether the facts stated by the relator show a failure by the 
company to operate the road according to law, is a question which 
may arise on demurrer to the alternative writ, or on the return 
thereto, in case the court shall acquire jurisdiction over the re- 
spondent, but which we do not consider at this stage of the pro- 
ceeding. 

This brings us to the objections which relate to the form of the 
proceeding. it is contended that the affidavits should be filed 
or the writ moved for by the public law officer of the United 
States—either the attorney-general or the district attorney. In 
other words, as the duty here sought to be enforced is one which 
the company owes to the public at large, is one in which the re- 
lators have no special interest distinct from other citizens, it is 
maintained that the law officers of the United States havethe sole 
right to apply to the courts to enforce its performance ; and that 
private persons can only have or move for the writ and manda- 
mus when it is the appropriate remedy to enforce some individ- 
ual or private right. 

The affidavit or petition on which the writ is asked states that 
the failure of the company to operate its road according to law 
‘causes great expense and delay to shippers and passengers, and 
great damage and inconvenience to the public at large, and espec 
ially to the petitioners, who are merchants doing business in Coun- 
cil Bluffs, and who are constantly obliged to ship and receive 
goods transported over said road.’’ This is the only special interest 
set forth by the prosecutors ; and it was conceded by their learned 
counsel that the duty here sought to be enforced was a public 
duty, or at least one in the perfomance of which the relators had 
no more interest than any citizen who had frequent occasion to 
ship and receive goods over the respondent’s road. 

There is no legislation of congress specifically making it either 
the duty of the attorney-general or the district attorney to institute 
proceedings like the present; and so the question whether they 
must be instituted by one of these officers, or may be instituted 
by private persons, and the writ moved for private counsel, must 
be determined on general principles having reference in their ap- 
plications to the particular nature of the defendant corporation 
and the particular duty which it is here sought to make it dis- 
charge. 


UNITED STATES ex ref. HALL & MORSE v. DIRECT- | 
ORS OF THE UNION PACIFIC RAILROAD COMPANY. | 


United States Circuit Court, District of Iowa, May Term, 1874. 
| 

1. Railway Regulation—Union Pacific Railroad.—The act of March 3, 1873 
(17 Stats. at Large, 509), gives to the proper circuit court jurisdiction in mandamus to | 
compel the Union Pacific Railroad Company to operate its road as required by law. | 
There must be jurisdiction over the company by service upon it to enable the court to 
exercise tne power conferred by the act. . " 

2. . Jurisdiction.—Whether the Circuit Court fer the | 
District of lowa can acquire jurisdiction over the company under this act, guere. 

3- . Suits by Private Persons.—Private persons who 
suffer damage and inconvenience from the failure of the company to operate its road as 
required by law may institute proceedings under the act of March 3, 1873, sufra, 
without the sanction of the attorney-general. 




















‘——_—_— —_—. ————. ——. Cases in which the attorney-general must, 
and in which private citizens may, apply for the writ considered. 

A petition or statement under oath is filed in the court by Sam- 
uel E. Hall and John W. Morse, citizens of the United States, and 
of the state of lowa, asking for a writ of mandamus to be directed 
to the Union Pacific Railroad Company to compel it to operate 
its trains over the whole of its road as one continuous line, from 
Council Bluffs westward, and to desist from operating its bridge 
over the Missouri river between Council Bluffs and Omaha as an 
independent and separate line or portion of its road. The nature 
of the statements made by the prosecutors, and of their interests, 
and of the particular duty which it is sought hereby to compel the 
respondent to perform, appears more at large in 2 Dillon, C. C. 
527. The decision then made settled the mode of procedwe 
herein to be in accordance with the practice at common law, and 
the counsel for the prosecutors or relators now move for an alter 
native writ of mandamus to be directed to the Union Pacific Rail 
road Company, commanding it to operate the whole of its line 
of road to and from Council Bluffs, etc., as above stated. A no- 
tice of the application was served upon a general agent of the 
company at Council Bluffs. No appearance is made by the com 
pany, but counsel in its interest have been heard to make sugges 
tions against the granting of the alternative writ. 

Fohn N. Rogers, Sapp, Lyman & Hanna and A. V. Larimer, 
for the prosecutors; James M. Woolworth and A. F$. Poppleton, 
contra, 

DILLon, Circuit Judge.—On March 3, 1873, it was enacted by 
congress that the ‘ proper circuit court of the United States shall 
have jurisdiction to hear and determine all cases of mandamus 
to compel the Union Pacific Railroad Company to operate its road 
as required by law.’’ 17 Stats. at Large, 509. This act is the 
basis of the present proceeding, and the proper practice under it 
has been already determined. United States ex ve/. Hall e¢ a/. v. 
Union Pacific Railroad Co., 2 Dillon, C. C. 527. The question 
before us at this time is whether an alternative writ shall be or. 
dered. . 

The relators’ counsel have been heard in support of the motion 
for the writ; and in a matter of so much importance we willingly 
granted the application of counsel to be heard in opposition, al- 
though they do not enter an appearance for the respondent. 

Two leading objections have been urged against awarding the 
writ. The one relates to the jurisdiction of the court over the 
company, the other to the form of the proceeding. 

Whether the Circuit Court for the District of lowa is the “‘proper 
circuit court” to hear and determine the case made by the relators 
need not, and perhaps cannot, now be determined. If the writ be 
awarded, but cannot be served on the respondent, so as to give 
the court jurisdiction over it, then, unless there is a voluntary ap 
pearance, the proceeding will necessarily fail. The petition or 
information sets out that the eastern terminus of the respondent's 





The act of March 3, 1873, gives to the prope r circuit court jur- 
isdiction in mandamus to compel the road to be operated accord- 
ing to law, but the act is silent as to who shall institute or set un 
foot the proceedings. This is the more significant because, as re- 
spects other duties and supposed liabilities of the company; the 
attorney-general is expressly directed to institute the necessary 
legal proceedings to protect the interests of the United States. 
Act March 3, 1873, 17 Stat. at Large, 509; Act of Apuil 10, 1869, 
16 ib. 56. 

There is, therefore, as respects the duty of operating its road as 
one continous line (which is the particular duty the performance 
of which is here sought to be compelled) no declaration of the 
will of congress as to who shall or may commence the necessary 
proceedings in mandamus. 

[t will conduce to a proper solution of the question before us to 
advert briefly to the character of the Union Pacific Railroad Com- 
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pany. It was chartered by Congress and aided by money and 
lands. It is a private corporation in the sense that its capital 
stock is owned by the stockholders, who are declared to constitute 
the corporate body. Both from the title ofthe incorporating statute 
and from express declaration in the body of the act (sec. 18), it 
appears that the object of Congress in chartering and aiding the 
company was to promote the public interest and welfare, and se- 
cure to the government the use of the road for postal, military and 
other purposes. The government has also a lien on the railroad 
and its property, to secure the bonds it issued to the company. 
By the act of July 2, 1864(13 Stat. at Large, 356, 215), ‘‘the severa] 
companies are required to operate and use said roads and tele- 
graph for all purposes of communication, travel and transporta - 
tion, so far the public and government are concerned, as one con- 
tinuous line.” 

Throughout the legislation of congress respecting this company, 
the fact is recognized that it sustains a special or peculiar relation 
to the United Statés in their political capacity, and also a relation 
to the people at large or the general public. 

Now, so far as the company owes duties to the general govern- 
ment of a nature to be enforced by mandamus, it is clear that 
private persons cannot institute or set on foot the proceedings. 
This would be a duty devolved upon the attorney-general by ex- 
press enactment or resulting from his station. Such is not this 
case. 

And it may be admitted that where, as in the present instance, 
the duty charged to be neglected by the company is one which 
concerns the public at large as distinguished from the government, 
the attorney-general in his official capacity, alone, or on the 
relation of private persons, might file the necessary suggestion or 
affidavits and move for the writ. 


But where the duty neglected is one which the company owes 
to the public, and where individuals who suffer from such neglect 
complain of it, must the court refuse the writ solely because the 
attorney-general does not move for it? Upon principle and au- 
thority this question must. in our opinion, be answered in the neg- 
ative: - By the practice at common law ‘‘the writ is ordinarily 
obtained on motion of counsel to the Court of King’s Bench, at 
Westminster, during the term, supported by a suggestion, on the 
oath of the party injured (frosecutor), of his right, and of the 
denial of justice by the defendant, whereupon a rule z7s7 is 
made,” etc. Tapping, 5. ‘‘ The application to the Court of B. R., 
for a rule for a writ of mandamus in all matters affecting the public 
is ex dibito justitia. * * ‘* Where, however, the right or power 
is of a private nature, as in the case of many officers, etc., in 
which the public are not primarily concerned, it is discretionary 
in the court, in the first instance, either to grant or refuse the ap- 
plication.” * * ‘In general, all those who are legally capable 
of bringing an action are also equally capable of applying to the 
Court of B. R. for the writ of mandamus,” etc. Tapping, 287,288. 

It is clear that the affidavits upon which the writ is applied for 
may be made by any person cognizant of the facts, and those 
affidavits should not be entitled as of the cause, for none is yet 
pending, and the government only becomes a party in form when 
the writ issues. Tapping, 413; Haight v. Turner, 2 Johns, 372; 
People v. Tioga C. P., 1 Wend. 291. 

So that the question is reduced to this: Must the writ be appli- 
ed for by the attorney-general? and must it be refused in a case 
otherwise proper for it unless this officer makes or sanctions the 
application? 

A thorough examination of the English books has satisfied us 
that it is the constant practice of the Queen’s Bench to entertain 
applications by private persons, on the motion of private counsel, 
for writs of mandamus to public officers and companies to enforce 
the performance of public duties. This is well illustrated by the 
case of Rex. v. The Severn & Wye Ry. Co., 2 Barn. & Ald. 646, 
which, in principle,is analogous to the case at the bar. In the 
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case just cited, upon the affidavit of a private prosecutor (Taun- 
ton) and on the motion of private counsel, without the presence 
or sanction of the attorney-general, the King’s Bench granted a 
mandamus to compel the railway company to reinstate and lay 
down again the track which it had taken up; and the writ thus 
applied for was ordered on the distinct ground that the Aud/ic, of 
which the prosecutor was one, and probably interested in the 
mines which the railway accommodated had a right to the use of 
the road. See also Rex v. Com’rs of Dean Inclosure, 2 Maule & 
Sel. 80; Rex. v. Bristol Dock Co., 6 Barn. & Cress. 181; Clarke v. 
L. & N. Canal Co., 6 Ad. & Ell. (N. S,) 898; Reg. v. Fall, etc., 1 
Ad. & Ell. (N. S.) 636; Reg. v. Trustees, etc. of Turnpike Road, 
12 Ad. & Ell. (N.S.) 448; Reg. v. Archbishop of Canterbury, 11 
Ad. & Ell. (N. S.) 578. And on principle, where a statute enjoins 
a duty for the benefit of the entire public, why may not any one 
of the public injured by its non-performance complain of it to the 
proper court, and ask it to compel the observance of the duty? 
Why should such person be compelled to resort to the attorney- 
general, and what is the necessity or propriety for vesting in this 
officer, whose general duties, by reason of the peculiar structure 
of our government, are quite dissimilar to those of the officer of 
the same name in England, the sole power to determine whether 
a judicial inquiry shall be made concerning the discharge by a 
corporation of duties imposed upon it by law for the public advan- 
tage? What answer is it to the present relators to say, ‘‘ Yes, you 
are required by the company’s neglect to discharge its duty; but 
as your injury is the same as suffered by others, the court cannot 
hear or redress your complaint.’ But it may be objected to this 
view that if one person may apply and have the writ, so equally 
all may apply, and the result is that the defendant may be vexed 
with many applications, whereas if the attorney-general or some 
public officer can alone apply, one suit only of the same character 
will be brought, and the result will be coaclusive, both as respects 
the public and the defendant. An answer to the objection is that the 
granting of a writ of mandamus is discretionary with the court, 
and if acase is pending which will test the right or question in 
controversy, the court may for this reason alone refuse to enter- 
tain similar applications by other persons. 

Besides, it deserves consideration whether a judgment in a suit 
in which the attorney-general appears concludes the public to any 
greater extent than a similar judgment would in a mandamus pro- 
ceeding instituted by a private relator, as in each case it is the 
writ which makes the government formally a party, and the 
form of the proceeding is the same. 


There is some contrariety of opinion in this country whether pri- 
vate persons may be prosecutors or relators in a mandamus pro- 
ceeding to enforce a public duty, but the decided weight of au- 
thority is in favor of the doctrine. The leading case asserting it is 
The People v. Collins, 19 Wend. 56, 1837, where the court, after 
an examination of the English decisions and practice, reaches the 
conclusion that in a matter of public right any citizen of the state 
may, where mandamus is the proper remedy, be a relator or en- 
force the execution of the common law, or an act of the legisla- 
ture, though it was admitted to be otherwise in cases of private or 
corporate rights, where the title or right of the relator to relief must 
appear. To the same effect, see also Hamilton v. State, 3 Ind. 
452; Ottawa v. People, 48 Ill. 233; State v. County Judge, 7 
lowa, 186, 202; ib. 390, 397; People v. Halsey, 37 N. Y. 344; 
S.C. 53 Barb. 547; State v. Rahway, 33 N. J. Law, 110; Watts 
v. Carroll Parish, 11 La. An. 141; Dillon Munic. Corp. ? 695, and 
cases cited; State v. Turnpike Co., 16 Ohio St. 308. Contra, 
People v. University Regents, 4 Mich. 98 , Sanger v. Comm'rs, 
25 Maine, 291; Heffner v. Comm., 28 Pa. St. 108. Compare 
Comm. v. Meeser, 44 Pa. St. 341. 

The right to institute mandamus proceedings by private prose- 
cutors is likened, by Judge Cowen, to the right of private persons 
to become relators in informations in the nature of guo warranty, 
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People v. Collins, sufra. In substance there is often much resem- | not exceed in quantity the exemption, no selection is required by 
blance, but in England an information proper, that is, the sugges- | thestatute to be made. Ownership and occupancy in such case are 
tion upon which the court acts, is filed by the attorney-general asthe | sufficient; the exemption attaches as a right unless waiver is af- 
appropriate officer of the crown, and unlike the affidavits in man- | firmatively shown by operation of the statute. Such is, in sub- 
damus the information, cannot be made by private persons, though | stance, the ruling of the supreme court of the state. Beecher v. 
it may be and often is made upon their relation. While it is usual Baldy, 7 Mich. 488; see pp. 503, 508. 
to join relators, itis not necessary. The object of joining them| The object of the statute was as much to protect the wife and 
is that the defendant may not be oppressed without remedy, by | children as the husband. This is seen in the protection to the 
vexatious suits, since the relators are liable to costs, while the | wife against alienation by the husband without her signing the 
crown is not. 3 Black. Com., per Lord REDESDALE, in Attorney- | conveyance, and in case of his death, the provision for the widow 
General v. Dublin, 1 Bligh, N. R. 312. ) and children, This view is uniformly held by the courts. 
Reserving, as we do, all questions which concern the merits of | There is nothing shown as to the intention of Pratt in reference 
the controversy, and in order, indeed, that the merits may be bet- | to returning or not returning, nor do I think that fact at all con- 
ter understood, we think our discretion will be more wisely exer- | trolling, but certainly nothing will be presumed in favor of a 
cised by awarding than by refusing the alternative writ, particu- | fixed intention not to return. He left his family in the occupancy 
larly as in this way the opinon of the supreme court may more | of his home, and they have continued there. He may return, 





certainly be obtained than if the writ were denied. 
ALTERNATIVE WRIT ORDERED. 





Homestead Exemption—Absconding Bankrupt. 


Jn re CHARLES C, PRATT. 


United States District Court, Western District of Michigan, 
Grand Rapids, Pune 1, 1874. 


Before Hon. S. L. WITHEY, District Judge. 


1.H tead—Ab ding Debtor—Michigan Statute.—Under the Michigan 
statute which protects a homestead against creditors ‘‘ when owned and occupied by 
any resident of this state,”” the homestead of an absconding debtor cannot be taken 
possession of by his assignee in bankruptcy if the debtor’s family continue to reside 








upon it. In such a case the residence of the bankrupt will be deemed to continue in | 


the state where his family reside, unless ther: is clear proof that he has acquired a res- 
idence in another state. 

Foslin & Kennedy, for the petitioner; Norris, Blair & Kings- 
dey, for the assignee. 


W5THEY, J.—Pratt, the bankrupt, absconded, and was subse- 
quently proceeded against by petition of a creditor and adjudged 
a bankrupt. The wife of Pratt presents a petition to have the 
homestead, which. by the laws of Michigan is exempt ‘‘ when 
owned and occupied by any resident of this state,” set off to the 
bankrupt or his family. The assignee, assuming that the wife and 
children are not entitled to the exemption, has put a person in pos- 
session of a part of the homestead, threatens to deprive them of 
their home, and refuses to set off the premises as exempt. 

An order to show cause has been served on the assignee, and 
the only cause shown is the homestead exemption statute of Mich- 
igan. The laws of Michigan declare that a homestead consisting 
of any quantity of land not exceeding forty acres, and the dweil- 
ing-house thereon and its appurtenances, to be selected by the 
owner, and not included in any recorded town-plat or village, or 
instead thereof, at the option of the owner, a quantity of land not 
exceeding one lot, being within a recorded town-plat or city or vil- 
lage, and the dwelling-house thereon and its appurtenances, owned 
and occupied by any resident of this state, not exceeding in value 
$1,500, shall not be subject to forced sale on execution, etc. Such 
homestead is exempt also during the time it shall be occupied by 
the widow, or minor child or children of any deceased person who 
was when living entitled to the benefit of the act. Every aliena- 
tion of such land by the owner, if a married man, is declared in- 
valid unless the wife joins in the conveyance. 

The homestead in question was owned by Pratt and occupied 
by his family up to the time he absconded, and his wife and chil- 
dren have continued to occupy it since. The value of the prem- 
ises is $2,000, on which there is a mortgage-lien amounting to some- 
thing over $700. I have in another case (/# ve William F. Leav- 
itt, a bankrupt, manuscript), held that when the owner's interest 
does not exceed $1,500 in the homestead it is exempt, subject to 
any encumbrance there may exist upon it. When the premisesdo 


| His residence is where his family reside, and where he and 
| they have resided for years. He is the owner, and while his fam- 
| ily occupies he may be truly said to occupy the premises. He is 
| a resident of Michigan until he is shown to have gained a resi- 
| dence elsewhere, and while his family reside in Michigan his res- 
idencecontinues until the contrary is clearly established. 

While the family remain in the state occupying the premises as 
| a home, the exemption is secured by the statute, inasmuch as it 
continues to be owned and occupied by Pratt while his family re- 
side on it; their occupancy is his occupancy. His claim of a 

homestead exemption will be presumed in the absence of a dis- 
tinct disclaimer or some act amounting to that. Shepherd v. 
| Cassidy, 20 Texas, 24; Goughenant v. Cockerell, ib. 96; Mills 


|v. Boskirk, 32 Texas, 360; Lock v. Rowell, 47 N. H. 46. 





The last case, 47 N. H., holds that where the wife and family 
| continue to occupy, any presumption of intention to abandon 


| from absence of the husband is rebutted. Other cases consulted, 
| and aiding to illustrate and enforce the views expressed, are White 

v. Clark, 36 Ill. 285; Tilman v. Moore, 43 Ill. 169; Bonnell v, 
| Smith, 53 Ill. 375; Booker v. Anderson, 35 Ill. 66; Pardee v. Lind- 
| ley, 31 Ill. 174; Moore v. Dunning, 29 Ill. 130; Cox v. Wilder 
| ez a/.,2 Dillon, 45; Bartholomew v. West e¢ a/., ib. 290; Taylor v. 
| Hargous, 4 Cal. 268; Volger v. Montgomery ef a/., 13 Am. Law 
| Reg. April, 1874, 244. 

Should Pratt return, I think there can be no doubt he could re- 
cover the property from any one holding through the bankruptcy 
| proceedings, and if so, the assignee has no power to sell or convey 
| the property. My opinion is that the property is exempt as a 
| homestead, subject to the mortgage encumbrance of over $700. 

Let an order be entered directing the assignee to set off the prem- 
ises in question as exempt to the bankrupt, and that he yield pos- 
session of any part of the premises he now occupies, directly or 
indirectly, to the bankrupt or his family ; and that he report to the 
court within twenty days his action in the premises under this 
order. 








ORDERED ACCORDINGLY. 


Action on Life Insurance Contracts— Who May 
Sue. 








Supreme Fudicial Court of Massachusetts, 1874. 


NORTH AMERICA LIFE INSURANCE COMPANY IN RE- 
VIEW v. JOHN T. WILSON. 


Life Insurance—Party.—One who is not party to the written contract of a policy of 
life insurance cannot maintain an action to rescind the contract as having been obtained 
by fraud, or recover back the money paid for premiums, although it was his life that 
was insured and he actually paid the premiums. 


This was a review of an action originally brought by John T. 
Wilson against the North America Life Ins. Co. The evidence 
tended to show that in 1867 one Pierce, an agent of the plaintiff 
company, employed only to solicit and receive applications tor 
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insurance, solicited defendant's patronage for the plaintiff com- | 
pany, making certain representations about the company and | 
about its policies which were claimed to be false and which are | 
now immaterial. Defendant, by reason of these representations, | 
took a policy in the plaintiff company purporting to be made to 
Wm. F. Wilson and Andrew Wilson, acknowledging the receipt of 
the premium from them, and payableto them in case of loss. All | 
the premiums were paid by the plaintiff. Afterwards, the prom- 
ises of the agent not having been observed, the defendant de- | 
manded of the plaintiff corporation a return of his premiums, and | 
brought this action to recover them by reason of the false repre- | 
sentations of Pierce. On these facts the court below ruled that | 
defendant had no cause of action in his own name against nad 
plaintiff in review upon the policy or for the premiums paid there- | 
on, and ordered a verdict for the plaintiff in review. If this rul- | 
ing was correct, judgment to be entered on the verdict, otherwise 
a new trial to be ordered. 
Gray, J.—The policy of insurance was made to William F. Wil- 
son and Andrew Wilson, and payable tothem. John T. Wilson, 
whose life was thereby insured, was not a party to the contract. | 
Campbell v. New England Ins. Co., 98 Mass. 381, 400. He had, | 
therefore, no right to avoid the policy on the ground of fraud, and 
even if the money paid by him for premiums was his own and not | 
that of the assured, he cannot recover it back in this action. 
JUDGMENT ON THE VERDICT. 


NoTE.—In Campbell v. N. E. Ins. Co., 98 Mass. 381, referred to in the 
opinion, the policy was made payable to Andrew Campbell, the person whose 
life was insured, his executors, administrators and assigns, for the benefit of 
Margaret Campbell. After his death, suit was brought upon the policy by said 
Margaret, who was not his administratrix, in her own name. The case was 
tried twice on the merits, the verdict at each trial being setaside. Afterwards, 
defendants objected that the action could not be maintained in the name of 
this plaintiff. But the objection was overruled as coming toolate. GRAY, z.. 
said on this point (p. 400): ‘‘ The conclusive reply to this objection is that 
the defendants, by their previous conduct of the case, have waived all right 
to take advantage of it. Whenever a defendant, without demanding judgment 
on a technical or formal defect apparent on the face of the writ, goes to trial 
on the'merits, he is held to have waived such defect, and cannot afterwards 
revive it. This would apply to the want of such a seal, endorser, dec- 
laration, or service as is required by law, and even of the test prescribed by 
the constitution. Clark v. Montague, 1 Gray 448, 449, and cases cited. So 
where one of two joint creditors assigned his share to the other, vesting in 
him the whole beneficial interest in the debt, and an action at law was after- 
wards brought in the name of the latter only, and was referred to arbitration, 
under a rule of court, it was held that the non-joinder of the other was waived 
Austin v. Kimball, 12Cush. 185. In the present case the plaintiff, though not 
the assured, was the person for whose benefit the policy was made, and was 
therefore the owner ofthe entire equitable interest.and might have maintained 
an action upon it in the name and without the consent of the administrator, 
or if the latter had collected the amount of the policy, might have sued him 
for the proceeds, Gen. Sts. c. 58, 7 62; Grover v. Grover, 24 Pick. 261; Bur- 
roughs v. State Ins. Co.,97 Mass. 359; Gould v. Emerson, 99 Mass. 154. 
The plaintiff had the equitable interest in the policy, although not the title to 
support an action at law in her own name against the insurers. The objection 
now made goes to the foundation of the action, and if valid and seasonably 


The Great New Hampshire Church Case. 


The following is the syllabus in the great New Hampshire Church case, 
which we have already alluded to, and which is no doubt destined to be 
come one of the famous cases on the law of religious corporations. The 
title of the case is Hale v. Everett :— 

1. Article VI, in the bill of rights of the New Hampshire constitution, 
while it empowers the legislature to authorize the several towns, parishes, 
bodies corporate, or religious societies within the state, to make adequate 
provision, at their own expense, for the support and maintenance of pub- 
lic protestant teachers of piety, religion and morality, does not directly, 
and was not intended to, and does not by implication, forbid the legislature 
to authorize such towns, etc., or religious societies, to make provisions for 
the support of any other religious teachers besides protestants. 

2. Under Sec. V of part second of said constitution, the legislature is as 
fully empowered to authorize such towns, parishes, bodies corporate, or 


| religious societies, to make provision for the support of any other religious 


teachers besides protestants, if they think it for the welfare or benefit of the 
state to do so, as it is by Art. VI of part first to make provision for the 
support of protestant teachers. 

3. The third paragraph in Art. VI of the bill of rights, which declares 
that every denomination of Christians demeaning themselves quietly, etc., 
shall be equally under the protection of the law, and that no subordination 
of any one sect or denomination to another shall ever be established by 
law, was designed to show that, although the framers of the constitution 


| had a preference for the protestant religion rather than the Roman catho- 
| lic, and were willing to encourage the former as far as consistent, yet that 
; they held the rights of conscience of both to be alike and the same. 


The 
same rights of conscience are quaranteed to all. 

4. Articles XIV, XXIX, XLII, and LXI, of part second of the consti- 
tution, providing that the governor, councillors, senators, and representa- 
tives must be “of the protestant religion,” were designed to require a 
positive and affirmative test, and not merely the negative qualification of 
not being a Roman catholic. 

5. The right of holding these offices is a civil or political right, which 
may be surrendered to the government or to society in order to secure the 
protection of other rights (Art. III, bill of rights), or the government may 
abridge or take away such rights for sufficient cause; for though such 
rights may be considered as natural rights (Art. II, bill of rights), yet they 
are not of the class of fatural rights which are held to be “ unalienable,” 
like the rights of conscience. Art. IV, bill of rights. 

6. The rights of conscience, which are held to be not only natural, es- 
sential and inherent (Art. II, bill of rights), but also “ unalienable,” not 
capable of being surrendered voluntarily, or of being taken away or 
abridged by the government, “because no equivalent can be given or re- 
ceived for them’’ (Art. IV, bill of rights), are set forth and declared speci- 
fically in Art. V of the bill of rights; and nothing contained in Art. VI of 
the bill of rights, or in any other article of the constitution, was intended 
to conflict or interfere with, or to modify the declaration of the rights of 
conscience there made. 

7. The term Christian in our constitution is used in its ordinary sense, 
to designate one who believes or assents to the truth of the doctrines of 
Christianity, as taught by Jesus Christ in the New Testament. 

8. The term protestant is used in the same instrument in its ordinary 
sense, meaning to include all Christians who deny the authority of the 





taken would have rendered the other grounds of defence immaterial. Yet 


the defendants did not present it to the court on either of the first two trials, | 


or upon the motion upon which the first verdict was set aside, or at the argument 
of the exceptions taken at the second trial, By thus repeatedly contesting the 
plaintiff's claim upon the merits, and putting her to great trouble and expense 
in proving her case, they must be held to have waived the right to suggest at 
the third trial, for the first time, a defect apparent upon the face of the writ 
and declaration, and touching only the name of the formal plaintiff." But if 
the rule has not (as in many states it has) been changed by legislation, and 


the objection is properly taken, there is no need of citing authorities to show | 
that only the person who has the legal interest in a demand can maintain an | 


action thereon. H.N.S. 


—EUGENE L. Gross, Esq., of the Springfield, Illinois, bar, and one of the 


editors of Gross’ Illinois Statutes, a gentleman who stood high in his profes- 
sion, died at his residence, at Springfield, of consumption, on the 4th instant, 
at the early age of thirty-eight, 


Pope of Rome—Christians in this country and in western Europe being 
divided into Roman catholic and protestant. 
| 9. But neither the term Roman catholic nor protestant is broad enough 
| to include any who do not, nominally at least, assent to the truth of Chris- 
tianity as a distinct system of religion ;—a Mahometan, a Jew, a pagan, or 
an infidel cannot properly be called either a catholic or a protestant, not 
| being a Christian. 
| 10. The political or conventional use of the word Christian, denoting 
| one who assents to the truth of the doctrines of the religion of Christ, or 
| who, being born of Christian parents or in a Christian country, does not 
| profess any other religion or belong to any of the other religious divisions 
| of men, is the sense in which the word is ordinarily used in constitutions 
| and statutes and legal documents, and referring to those commonly known 
| as nominally Christian, rather than to those who, professing the faith of 
some particular church, are termed Christians, in the theological or sacred 
sense of the term, 
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11. But when the children of protestant parents, or those born in a pro- 
testant country, renounce that religion, and voluntarily elect and adopt anc 
profess some other religion, they cannot any longer be reckoned or as- 


sumed to be of the protestant religion; and so of all the denominations of | 


Christians, and all other systems of religion. 

12. By the act of 1819 all power to build meeting-houses and to sup- 
port religious teachers was taken from the towns where it had been placed 
by the law of 1791, and was conferred upon religious societies ; and any 
religious sect, as well as any denomination of Christians, was authorized to 
form such a society. 

13. Under the acts of 1819 and 1827, religious sects or denominations 


of Christians were alone authorized to form religious societies, and the lim- | 


ited corporate powers that were conferred upon them did not in any way 


take away or change their character as sectarian or denominational socie- | 


ties. 

14. When a society of a particular religious sect or denomination is 
farmed with a strictly sectarian or denominational name descriptive of the 
fundamental doctrines of the sect to which it belongs, it will be presumed 
that it was constituted for the purpose of promoting the vital and funda 
mental doctrines of such sect or denomination. 

Is. In such case, where a conveyance is made to, ora trust created for 
the benefit or use of such religious society, by its denominational name, 
with no other particular designation in the deed of the tenets or doctrines 
which it is to be used to advance and support, the denominational name 
may be a sufficient guide as to the nature of the trust, so far as respects 
doctrines which are admitted to be fundamental. 

16. In such case, those having control of property held in trust for the 
benefit of such religious society may be restrained from applying the prop- 
erty or the use of it to the promotion of religious tenets and doctrines 
clearly opposed and adverse to the fundamental “doctrines and faith of such 


sect or denomination, at the time, and immediately after, such trust was | 


created. 

17. Where the original trustees, appointed by the founder of a religious 
charity or trust, applied the fund to the support of certain religious doc- 
trines, and that application had been long continued, and had always been 
acquiesced in by the founders of the charity or trust, a court of equity will 


not allow such application to be changed or interfered with unless such | 


change is clearly required by the plainly expressed intention of the donor. 

18. It is not the province of courts of justice té decide or to enquire 
what system of religious faith is most consistent, or what religious doctrines 
are true or what are false, in any case, and it seldom becomes necessary for 
courts to discuss or to examine the creeds, or confessions, or systems of 
faith of the different religious sects, in determining questions of law, ex- 
cept in cases where they are called upon to see that a trust or charity is ad- 
ministered according to the intention of the original founders. 


Ig. A congregational society is usually made up of the church with ! 


which it is connected, and of those who worship with the church and as- 
sist in supporting the preaching and public worship of the church, and 
though the minister is settled by the society, he becomes the pastor of the 
church as well as of the society, and the society generally has no creed or 


published religious opinions distinct from the church; and to find whatare | 


the religions opinions of a congregational society, we must look at the creed 
or confession or doctrines of the church with which it is connected, which 
is the centre and foundation of the whole. This holds true of all who 
adopt the distinctive congregational polity, whether known as orthodox 


Congregatioualists, Baptists, and others, or those known as liberal Congre- | 


gationalists, such as Unitarians, Universalists and others. 
20. In case of a division of a religious society or corporation where both 


parties still adhere to the tenets, doctrines and discipline of the organization, | 


the property should be divided betWeen them in proportion to their num- 
bers at the time of separation. 

21. Members who secede from a church-organization or a religious soci- 
ety thereby forfeit all right to any part of the property, rights or privileges 
of such church or society. 

22. Whether there has been a secession from a church or religious soci- 
ety is a question of fact to be settled upon evidence of the acts and intention 
of the parties. 

23. Deists, theists, free religionists and other infidels, though they may 
be Unitarians in some sense, are not Unitarian Christians. 

Dok, J., dissented. 
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| Legal Education and the Present State of the Lit- 
erature of the Law. 

| We take the liberty of reprinting from a report of the law departmen 

| of the Iowa State University, understood to have been written by Dr. Ham- 

mond, the following observations upon legal education and the present 

It is somewhat long; but its perusal is worth 


| condition of legal literature. 

| the pains of every thoughtful lawyer. After showing by means of a sta- 

| tistical table the rapid growth of the law department of the university, the 
report proceeds as follows: 

“The rapid and steady growth, shown by the figures above given, is 

| certainly not to be attributed to any special effort on the part of the uni- 


versity authorities, since scarcely anything has been done for the school 
beyond what was necessary for its mere existence. Nor can the law fac- 
ulty take to themselves any merit on this account, except that of a faithful 
The real cause of growth has been the widely 
felt need of better legal education than could be obtained in the older 


method, and the general conviction, among those best compeient to judge, 
| that the law school is as much of a public necessity as the schools which 

have long constituted the recognized means of entrance to the other pro- 
| fessions. 

“ The grounds of this conviction are too many and too broad to be treated 
here. We refer to them, however, fortwo reasons: because they warrant 
the belief that the present popularity of the law-school system is not a mere 
popular caprice, a change of educational fashions, but is founded on and 

| required by a great change in the law itself regarded as a science; and sec- 
ondly, because they afford some valuable hints as to the course to be pur- 
sued in building up any institution of the kind. 

“In the first place, law schools have become popular because the old 
| method of study is felt to be no longer sufficient, owing to the change which 
has come over the law itself. 
by office study was first introduced, English law was a fixed and rather 
narrow system of rigid rules, contained in a few volumes of reports, the 
' whole of which might, with moderate industry, be mastered by rote in a few 
years. Scientific methods and the study of first principles were needless 


When the custom of preparation for the bar 





practicing before courts whose only query was as to the points already de- 
cided by themselves or their predecessors. At the same time, the practice 
was so complicated and difficult as to require by far the larger share of the 
student’s attention, and so technical and arbitrary that it could only be 
| learned by practicing. The result was that the ancient schools of English 
law were neglected as no longer necessary ; the student entered an office to 
, learn by mere rote the technical part of the law, the hardest part of his task, 
and picked up its scanty doctrines and principles almost unconsciously 
while engaged upon the forms in which they were administered. If a 
deeper mind craved more insight into the science of jurisprudence than this 
course furnished, he must wait to evolve it for himself from his later expe- 
| rience, or else look to the civilians and writers on the law of nature. 
“It should be observed, however, that there were exceptional cases, 
where the instructor collected a number of students and devoted a consid- 
erable portion of his time to teaching them. These, in fact, were the fore- 
runners of the modern law schools, though the education given by them 
| is often credited to the old system to prove its superiority over these very 
| schools. Thus Sir Fitzroy Kelly, advocating the old system before the 
| Inns of Court Commission, gave the following account of his experience 
| of it. Any one can judge whether such education as he had in view 
| would now most likely be found in a law office or in alaw school: ‘ There 
were constant debatings, there were constant investigations and looking up 
of cases; and then the students, each giving his own opinion upon the case, 
| and saying why he formed that opinion by referring to authorities ; and then 
the barrister saying, my opinion is so and so, upon such grounds, correct- 
| ing the errors of one student and approving of the course resorted to by 

the other. This was coupled with the copying of precedents and prepar- 

ing pleadings, reading elementary books, and reading cases.’ We know, 
| too, that some of the best English treatises were prepared for the instruc- 
| tion of students, ¢. g., Mitford’s Equity Pleading, Preston on Abstracts, 
Preston on Conveyancing. ; Possibly law schools might have been dis- 
| pensed with if such teaching as this could ever have become common in 
| offices. 


“But now the student who enters an office to prepare himself for the bar 
| finds himself left to his own resources as much as he was in the old-fash- 
ioned way, while he has an utterly differenttask before him, both in refer- 
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ence to the object to be attained and the means of attaining it. We will 
say nothing here of the practical difficulties of such a course as compared 
with what it might be in theory; of the temptations to idleness and men- 
tal dissipation ; of the lack of companions and the stimulus of compan- 
ionship ; of the danger to his moral sense, of learning merely the arts of 
the profession without its lofty principles. We will suppose it possible for 
him to find an instructor fully competent to guide his steps, and yet without 
business enough to engross all his time and prevent him from being of the 
least assistance to a beginner when he most needs careful direction. Still, 
under the most favorable circumstances, the student will find himself in the 
same situation with any other man who should attempt to prepare himself 
for a trade, or business, or profession, to-day, with the means that sufficed 
for the same calling a century ago. This will be the case even in England 
or in the Eastern states; and here in the West the solitary student’s diffi- 
culties increase while his means of overcoming them are still fewer and 
weaker. The books that are given him to read describe neither the law 
that he is to practice, nor its historical development, nor the elementary 
principles of all law, but the positive law that happened to exist when 
the author wrote, twenty, fifty, or a hundred years ago. Some of them 


treat only of English law, differing in countless particulars from that of | 


America; but, singular as it may seem, these do not confuse or mislead the 
beginner so badly as most American treatises, which present no system that 
now exists or ever could exist in any particular state, but a vague and im- 
perfect statement of the doctrines in which all or most of the states of the 
Union agree, mingled with exceptions, qualifications, and differences of 
opinion, beyond the utmost powers of his memory if not of his compre- 


hension. All of them have been written to serve a purpose entirely differ- | 


ent from his, and inconsistent with it, and they presuppose in their reader 
the very knowledge which he is set to learn from their pages. Instead 
of fixing his attention firmly on leading principles until these are mastered, 
they pass the settled law with the briefest possible mention, and elaborate 
only those doubtful points or questions as to the application of the law, 
upon which the practitioner is expected to consult them. Instead of dis- 
criminating between authorities, and guiding the student in their use,‘ the 
most popular treatises rake indiscriminately into their net everything that 
has ever been reported, and are of no more use in the formation of a sound 
legal judgment than a dictionary would be in the formation of a pure lite 
rary style. Indeed, it is now generally understood in the profession (and 
too‘often accepted as inevitable) that the proper office of a text-book is to 
serve as a mere dictionary or digest to the reports. To the student they are 
often of more harm than service, and as a means of learning the law are 
not to be compared with a judicious selection and arrangement of the 
cases from which they aré made up. But the cases can be so used only 
under the guidance of an instructor, and with access to an ample library. 
To the solitary student, ina busy office, the usual choice is to read text- 
books or do nothing. He must take their statements of the general doc- 
trine and then learn for himself, as best he may, how it has been affected 
by the legislation and decisions of his own state. It is probably within 
bounds to say that every other rule he finds in a general treatise must have 
some qualification of this kind before he can rely on it in practice. When 
the fact is considered, in addition to the other defects of the method, it no 
longer is a matter of surprise that the learning of even well-read lawyers 
is too often loose, inaccurate, and not to be depended on without fresh study 
on every new point. The wonder would be if they learned anything ac- 
curately in such a method. 


«But even withthe best treatises and the most careful office instruction, 


it is doubtful if the old system could be kept up much longer, since the | 


change in it has been chiefly caused by a change in the law itself. Evenin 
England, where they have but a single /ize of decisions, and where a very 
learned bench and thoroughly trained reporters do all that they can to 
keep the law in manageable shape, the vast extent and variety of modern 
litigation have made it impossible to learn the law as a mere collection of 
decided points, and have set the whole bar to devising schemes of system- 
atic study and the introduction of scientific jurisprudence. In this country 
the change is still more necessary. In the first place the American lawyer 
has to refer to all the English reports, and to two thousand volumes of our 
own besides; and when reports are counted by the thousand and cases by 
the hundred thousand, it is useless to think of learning them or relying on 
them as our fathers did. Not only the old system of learning law, but the 
old system of discussing and deciding law, is actually breaking dowa under 
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| the weight of its accumulated material. Nor is this the only difficulty, 
| or the worst. We have nearly forty different courts of the last resort, each 
| independent of all the rest in most cases, and yet all administering 
the’ same system, and making decisions that may be quoted to each 
other. To preserve the venerable theory of our law, that each case is 
to be determined in view of all the previous decisions on the same 
point, so that a single uniform or uniformly developed doctrine may be 
| found in them all, is simply impossible among such a number of courts, 
especially when an equal number of legislatures are annually making stat- 
utory changes that affect the questions. It would be vain to think of har- 
monizing all the cases if every American judge were a Mansfield or an El- 

don, and with the average legal attainments of our two hundred or more 
| opinion-writers, it is scarcely less than absurd. Every lawyer knows that 
| he can find a case in point for either side of almost every question, and 
what is still worse for the system, that even the cases which seem to har- 
monize present such an infinite variety of distinctions, such imperceptible 
| sliding and slipping from one point to another, that it is fast becoming use- 
less to rely on any authority whatever, unless it be on that vague and 
treacherous ‘current of authorities,’ or ‘general result of the cases,’ 
which commonly resolves itself intoa kind of primitive equity, allowing 
| the author of the opinion to decide in any way that his sense of abstract 
justice or his prejudicies may lead, and which seems fated yet to work as 
much mischief in our law as the analogous communis doctorum opinio did 
among the civilians under strikingly similar circumstances three or four 





| centuries ago. 

| Tt is to be noticed that there never has been a period when the com- 
| mon law was so devoid of system and order as now. Its founders and 
| their immediate successors treated it, if not as a science, yet as an art of 
| great technical refinement, and brought two departments of it into very 
complete system. One was the doctrine of real property, and the other 
that of the forms of action and pleading. As time went on, these served 
as frames to retain the increasing mass in some kind of regular form. Ev- 
ery new edition was tacked on in some way to one or the other, and the value 
of even such an imperfect classification as was thus constructed, is best 
shown by the permanence of both feudal dectrines and the common-law 
practice long after both had become very inconvenient. But of late the 
law of property has altogether outgrown the medizval system, and in 
America, especially in the West, even its terms and categories have disap- 
peared. At the same time, the common-law forms of action have been 
abolished, or so changed and simplified as to be practically new, with all 
the nice rules and distinctions as to personal property and obligations which 
depended on them. Both changes are doubtless for the better, but both 
have the temporary disadvantage of destroying at once nearly all the sys- 
tem and order that existed in any part of the common law. 


“The only permanent and effectual remedy for this chaotic condition of 
our law, it seems to us, must be found in a thorough reconstruc- 
tion, not of its substance, but of its forms and methods of classification, 
etc., upon scientific principles. We are aware that there is an old, deep- 
seated dislike, or rather distrust of ‘scientific’ jurisprudence among the 
English and American bars; we are conscious of it ourselves, and we still 
believe that it has been a great blessing to English common law, or, rather, 
to the peoples living under it, that it has been able to postpone so long a 
reduction to logical form. But no national law can postpone it forever and 
itself continue to exist. By almost the common consent of those best qual - 
| jfied to judge, the time has come when American law, at least, must be 
| thoroughly sifted, analyzed, its terms defined, its principles established and 
classified. Some would accomplish the task at once by legislative codifi 
cation ; others, who, as we think, better appreciate its difficulty, would 
have it constructed into a science before it takes the rigid form of statute. 
Such a task cannot be executed by one man or a few; it will require the 
labors of a generation of thoroughly-trained lawyers, competent to 
to commence the work from the highest vantage-ground that has been 
gained by all that has heretofore been done in the science of law. And 
this we believe to be the work which law schools have been raised up 
to do. 

“ It is a common error, and one which shows itself within the profession 
as well as without it, to think of legal education as consisting entirely in a 
set of ryles which are to be learned, and learned only, in the course of 
preparation for the bar, and practiced upor or applied afterward. Conse- 
quently the law school is regarded simply as a means of committing to 
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memory, with the greatest ease and expedition, such a set of rules. (We 
have even had letters from persons describing themselves as law students, 
asking us to send them through the post-office all the questions necessary 
to be answered to make a thorough lawyer, with the answers, promising at 
the same time to come to us for examination and graduation when they had 
thoroughly ‘memorized’ the same!) There was some foundation for 
this mistaken notion when the law itself was regarded as existing only in 
such rules, ‘prescribed by the supreme power in the state’ to a mass of 
Obedient subjects, but the two should be allowed to grow obsolete together. 
Such an idea of the law school and its course is as great a mistake as it 
would be to think of a medical school as a place where students are to learn 
by rote the names of different diseases and the contents of the dispensary. 
Such knowledge is necessary in both cases, but a professional education, 
both in medicine and in law, implies a great deal more than this. It must 
train and discipline the student for the peculiar kind of work to which the 
rest of his life is to be devoted. As the medical student is taught carefully 
to observe and distinguish different forms of disease, and to apply remedies 
with judgment and discrimination, so there are analogous precesses in the 
practice of law, in which the student should be educated before he is al- 
lowed to experiment on the fortunes and happiness of his clients. The di- 
agnosis and therapeutics of the law are no more within the reach of un- 
taught common sense than those of physic. The law school is a place 
where the student may learn to analyze a complicated statement of facts, 
and distinguish those that have legal significance from those that have not 
—to discriminate authorities and tell why one applies and another does 
not, or why one has more weight than another ; to put a client’s demand or 
defence in such a shape that he may be sure of having the benefit of all the 
law that is really on his side. In short, it is a place to learn the theory 
and the reason of all those processes which he is to employ in actual cases, 
that he may employ them intelligently and not by rote, as is too often the 
case with one who has learned them merely by copying or looking on in an 
office. Above all, the law school is the place to learn how fo learn law du- 
ring all the remainder of his professional life, since that is acknowledged 
now by all to be a task that can never be regarded as at an end. The ac- 
tual amount of law acquired before admission is a matter of secondary im- 
portance, since, at the best, it can only be a very small fraction of all that 
is to be learned. The main point is to master thoroughly the art of learn- 
ing it, as well as that of applying it to the facts. And these objects, in the 
condition of our law at present, as already described, can only be attained 
by strictly scientific methods.” 








Book Notices. 


REPORTS OF CASES IN THE District Courts OF THE UNITED STATES 
WITHIN THE SEcoND Circuit. By Rosert D. Benepict. Vol. 5. 
New York: Baker, Voorhis & Co. 1874. 

This is the fifth volume of the series known as “ Benedict’s District Court 
Reports,” and is of the same general character as its predecessors. The 
volume contains nearly 100 cases, mostly in Admiralty, Bankruptcy and 
Revenue. The opinions reported are mainly those of Judges BLATCHFORD 
and BENEDICT and the late Judge N. K. HALL. Some of the points de- 
cided are new, and most of them of interest to all lawyers who practice in 
the federal district courts. It is needless to speak of the ability of the 
judges named, and it only remains to add that we think the reporter’s work 
excellently done. 


FIFTY-SIXTH ANNUAL REPORT OF THE TRUSTEES OF THE NEW YorK 
STATE LipraRy. For the Year 1873. Transmitted to the Legislature 
January 28, 1874. 

From this report, which we have received through the courtesy of 
Stephen B. Griswold, Esq., the law librarian, we learn that the total num- 
ber of volumes in the New York State Library, at the close of the year 
1873, was 90,887. Of these, 66,253 were in the general library, and 24,634 
in the law library. The increase of volumes during the year was—in the 
general library 1,767; in the law library 1,120. If we might judge of the 
value of the law library by the number of its volumes, we should say that 
Albany must be a paradise for lawyers and law-book makers. 


Boston UNIVERSITY SCHOOL oF Law. Catalogue and Circular for the 


year 1873-74. Boston: University Offices; 20 Beacon street. Printed 
at the Riverside Press. 1874. 


Among the professors and lecturers of this rising law schol are no less 





than ten LL. D.’s, among whom we notice the eminent names of Dr. 
Francis Wharton, Dr. Edmund H. Bennett, Dr. George S. Hilliard, Dr. 
Henry W. Paine, Dr. Benjamin R. Curtis, and Dr. William Beach Law- 
rence. Among the rising men connected with the school we notice the 
names of Melvin M. Bigelow, A. M., author of “The Law of Estoppel,” 
etc., and N. St. John Green, LL. B. (Acting Dean), who is now engaged 
in editing a series of criminal reports to be published by Messrs. Hurd & 
Houghton, of New York. 


ABSTRACTS OF DECISIONS OF THE SUPREME COURT OF MICHIGAN, at 
the April term, 1874. Prepared by HENRY A. CHANEY, Esq., for and 
originally published in the Detroit Daily Tribune. Published by E. B. 
Smith & Co., Detroit, Mich. 

This pamphlet, which the publishers have printed for gratuitous distri- 
bution, resembles somewhat Mr, Chaney’s Quarterly Digest, except that the 
reasoning of the judges is given at greater length. It contains in a con- 
densed form several important decisions. 


Legal News and Notes. 

—AN exchange says that Dr. Kenealy, of Tichborne trial notoriety, 
is in Ottawa, Canada, where he was the guest of Lord Dufferin on Satur- 
day. He is there on business connected with the development of the min- 
ing interests of Nova Scotia. We do not see how Dr. Kenealy can edit 
his new paper, “‘ The Englishman,’ and develop mining interests in Nova 
Scotia at the same time, but his is a great genius. 

—TRINITY term of the English courts of common law opened at West- 
minster on the 22d ult., for the last time under the present legal system. 
Those American lawyers, and even authors (vide Powell on Appellate 
Proceedings), who have failed to keep pace with the changes which from 
time to time take place in the English judiciary system, will need to revise 
their knowledge of that subject again by the second of November next, 
when the new judicature act, with its sweeping changes, goes into oper- 
ation, ~ 

—IN view of the approaching termination of the jurisdiction of the 
house of lords as the British court of final resort, in consequence of the 
supreme court of judicature act, which goes into operation in November 
next, Lord Redesdale is making strenuous efforts to have its appellate 
junsdiction continued. ‘To the objection that there might come a time 
when the house of lords would not contain a sufficient number of qual- 
fied peers to administer the law in appeal cases, Lord Redesdale answers 
that certain judicial persons might be brought in to represent the law in the 
house of lords, the same as the bishops represent the church. Upon this 
the Pall Mall Gazette irreverently suggests that a tribunal which cannot dis- 
charge its judicial duties without the assistance of “judicial personages ”’ 
from outside its own body, is no tribunal at all. 

—Hon. Wa. A. RICHARDSON resigned the office of secretary of the 
treasury on the Ist instant, and was immediately appointed a justice of the 
Court of Claims, vice Justice MILLIGAN, deceased. After the damaging 
disclosures against him in the Sanborn investigation, affecting either his 
competency or his integrity, the country cannot tell which, the propriety 
and good taste of his immediate appointment to a judicial position will no 
doubt be questioned. His successor, Col. B. H. Bristow, of Kentucky, is 
a distinguished lawyer. He was the first solictor-general under the present 
organization of the department of justice. He left public life because it 
was more profitable to accept the attorneyship of the Texas Pacific 
Railroad, but finding the routine of a railroad attorney unsuited to his 
tastes, he withdrew to private practice. It is said that Col. Bristow al- 
ways desired to be appointed attorney-general, because of the prestige as 
lawyers acquired by all who have filled that office for any considerable 
length of time, but the office of secretary of the treasury was unsolicited by 
him and accepted with diffidence. His nomination calls to mind the fact 
that another distinguished lawyer of Kentucky, Mr. Guthrie, occupied the 
post of secretary of the treasury under President Pierce. Col. Bristow 
seems to possess the same strong integrity and resolute cast of character 
which distinguished Mr. Guthrie. The latter is known on one occasion to 
have “ put his foot down” and refused to approve a voucher, although di- 
rected to do so by the president ; and the former is already making a rattl- 
ing among the dry bones of sinecure clerks and incumbents of greater dignity 
who were mixed up in the Sanborn disgrace. We accordingly learn that 
some eighteen sinecure clerks have been dismissed, and that Assistant-Sec- 
retary Sawyer and Solieitor Banfield have resigned, 














